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THE PUBLIC SERVICES (SOCIAL VALUE) ACT 2012 AND RESPONSE 
TO COUNCIL MOTION ABOUT THE COUNCIL’S USE OF 
CONTRACTORS 
 
Not a Key Decision 
 
 
1. Executive summary  
 
The purpose of this report is to advise the Executive Councillor and the 
Committee about an imminent change in legislation affecting procurement 
by the City Council, to recommend for approval the Council’s approach to 
fulfilling the new duty placed upon it by the Public Services (Social Value) 
Act 2012 and to respond to the Notice of Motion (11/48b/CNLb) to Council 
on 21 July 2011 concerning the employment of contractors. 
 
2. Recommendations  
 
The Executive Councillor is recommended: 
 
2.1 To approve the process set out in this report to satisfy the duty placed 
on the Council by the Public Services (Social Value) Act 2012.  
 
2.2 For services procurements to which the Public Contracts Regulations 
2006 apply ie services procurement above the EU threshold, to instruct 
officers to: 
 

2.2.1 Identify ways in which the procurement might improve the 
economic, social and environmental well-being of Cambridge, when 
seeking authority to go out to tender; 

 
2.2.2 Conduct procurement processes with a view to securing the 
identified improvements; 
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2.2.3 Take account of the Council’s Vision Statement, Environmental 
Objectives and Strategic Objectives identified in Portfolio Plans in 
considering how the “Social Value” duty is discharged. 

 
2.3 Instruct officers to consider the issues referred to in the Notice of 
Motion (11/48b/CNLb) in the light of the Public Services (Social Value) Act 
2012 and to recommend appropriate provisions in the new Procurement 
Strategy which will be reported to the Strategy and Resources Scrutiny 
Committee in October 2012. 
 
3. Background  
 
3.1 The Public Services (Social Value) Act 2012 (“the Act”) places a duty 
on public authorities to consider how a procurement for services might 
improve the economic, social and environmental well being of the “relevant 
area”, in our case, Cambridge (“the social values”). This consideration has 
to be exercised in advance of the formal start of the procurement (ie before 
the OJEU notice or any other advertisement is published). There are no 
penalties for non-compliance. 
 
3.2 The Act has not yet come into force but the Commencement Order is 
expected in the near future – together, we hope, with some clear guidance 
notes about the detailed application of the provisions of the Act. 
 
3.3 The Act only applies to services contracts to which the Public 
Contracts Regulations 2006 apply ie those above the EU threshold 
(currently £173,934 over the life of the contract) but does not apply to 
service contracts that are “called off” from Framework contracts or to Works 
or Supplies contracts.  To give members an idea about the sort of contracts 
to which the Act applies, in the current year, if the Act is brought into effect, 
relevant procurements would be the ICT Management Contract, the Leisure 
Management Contract and the Cleaning Contract. The Act is therefore 
limited in application. 
 
3.4 The extent to which the Act can be applied to contracts is also limited 
by the requirements in the legislation for the economic, social and 
environmental improvements (the Social Value improvements) to be directly 
relevant to the subject matter of the contract and proportionate to its value. 
Establishing this direct connection will be essential to the legitimacy of any 
requirement and the extent to which it can be defended in the face of any 
challenge. 
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3.5 The Act does not override either: 
 

• the requirement on the Council to achieve value for money; or 
 

• the requirements of public procurement law (as set out in the relevant 
EU Directives and the Public Contracts Regulations 2006).  Therefore 
we must always act in ways that are non-discriminatory, fair and 
transparent when we conduct procurement exercises and award 
contracts.  

 
These requirements, together with the restrictions in the legislation mean 
that some of the aspirations that members have for procurement – the use 
of local suppliers and local employees or, as can be seen below, trying to 
regulate a contractor’s staff terms and conditions of employment  - are likely 
still to be difficult to realise unless clear connectivity between such 
requirements and the purpose of the contract can be clearly established.   
 
3.6 The Act does relax, to some extent, the rules about “non-commercial 
considerations” rules set out in s.17 of the Local Government Act 1988 
(“section 17”) and it is this relaxation that officers will explore in responding 
to the Notice of Motion referred to in the Executive Summary above. 
 
3.7 Section 17 places a specific duty on local authorities when awarding 
contracts for works, services or supplies, to exercise that function without 
reference to matters that are “non-commercial matters”.  The most 
significant non-commercial matters, as far as previous procurements have 
been concerned, have been those relating to the terms and conditions of 
employment by contractors of their workers and the country of or territory of 
origin of supplies to contractors.   
 
3.8 Consideration of Social Values under the 2012 Act will not now be 
automatically treated as taking into account a prohibited non-commercial 
matter under the 1988 Act but only insofar as this is necessary to meet the 
duty under the Act to achieve the Social Value improvement in a way that is 
proportionate and relevant to the subject matter of the contract.  
 
As an example, if we were able to identify a direct relationship between an 
economic or social value improvement to Cambridge and the subject matter 
of a services procurement we might seek to regulate the contractor’s 
employee terms to achieve the improvement.  However the regulated terms 
would only apply to those employees of the contractor directly employed in 
the delivery of the service.  It would not apply to all of that contractor’s 
employees. 
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3.9 We could choose to apply the principles of the Act voluntarily to more 
than the large services procurements but we could not rely on the protection 
given by the Act in the same way.  We would not have the freedoms with 
regard to the consideration of non-commercial matters referred to below for 
anything other than the large services procurements that are caught by the 
Act. 
 
4. Examples of Social Value improvements 
 
4.1 There is no definition of “social value” given in the legislation but in 
simple terms it means that the delivery of a service on behalf of the Council 
will leave the community in Cambridge better off, in economic, social and/or 
environmental terms than it was before contracted service was delivered. 
 
4.2 Social Value improvements can be achieved through our 
procurements in two ways.   
 

4.2.1 The first way, that we currently use, is to design the project 
procurement strategy appropriately.  For example, if one of our Social 
Value improvements for a project is to increase the involvement of 
smaller companies in the delivery of a service we could structure our 
procurement to make a large contract more accessible eg: 

 
• By dividing it into specialist Lots so that small specialist 

companies could apply for that Lot only; or 
• By dividing it into smaller, eg area based Lots, so that small 

companies could tender for a part of a contract only. 
 

Dividing a contract into Lots does not guarantee that a small company 
will succeed.  Such companies would have to compete on a level 
playing field with other, potentially larger, bidders but an appropriate 
structure increases the opportunity for smaller company participation. 
The practical consequences of having a number of smaller contracts 
to manage has to be considered by the procuring service. 

 
4.2.2 The second way, and the one to which the new Act refers, is to 
use a contractor to deliver the identified economic, social or 
environmental improvement through a contract.   

 
4.3 The idea of securing what has previously been called “added value” 
through large procurements is not new to the Council. Most recently, Apollo, 
(the Planned Maintenance Contractor), has given commitments to provide 
the following: 
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• The creation of one apprentice per £2million annual spend. 
• One, two- week work placement per £1million of work per year.  

Working with local schools to improve interview techniques and job 
applications in general 

• A four-day Red Cross first training course for tenants.  One person per 
£1million of work per year. 

 
4.3 Other examples of Social Value improvements cited in information 
about the new Act have included: 
 

• Local employment and/or employment from particular groups eg 
unemployed or disadvantaged groups 

• Sourcing of materials and goods from the local area 
• Improving employment standards and practices (eg the Living 

Wage). 
 
What we might or might not be able to pursue as social value improvements 
will have to be considered on a case by case basis but it is likely that radical 
attempts to influence or regulate where a contractor recruits staff or sources 
materials from or how it employs its staff will fail for want of a clear, 
proportionate connection with the contract and therefore be open to 
challenge on the basis of anti-competitiveness. 
 
5. What we need to do 
 
5.1 In preparation for the Act coming into force the Council needs to do 
the following: 
 

• Be clear about the process that we will go through to satisfy the duty 
placed on us by the new Act; 

• Identify the basis for economic, social and environmental value 
improvements that the Council will pursue through its services 
procurements;    

• Review our Contract Procedure Rules and Procurement Strategy to 
incorporate reference to the duty, agreed process and basis for 
identifying project specific economic, social and environmental value 
improvements; 

• Update the Equalities Impact Assessment template to reflect the 
requirement of the new duty. 

• Update procurement guidance – particularly relating to the evaluation 
of social value improvement commitments/projects and to the means 
of securing the improvement through the procurement process 

• Update appropriate report templates  
• Provide briefing/training to colleagues/Members as required. 
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5.2 The Contract Procedure Rules (part 4G of the Constitution) will be 
reviewed as part of the bureaucracy busting work that is currently underway 
and the new draft Procurement Strategy (to replace the existing one that 
expires at the end of November 2012) will be reported to the next cycle of 
meetings. Subject to the 2012 Act being effective, the new strategy will set 
out the Council’s corporate social values and the procedure for setting 
project specific values for its major services procurements as set out below. 
 
6. The proposed process 
 
6.1 The following process is suggested for identifying the relevant Social 
Value improvements for each service procurement: 
 
a.  Prior to the publication of the OJEU notice or other advertisements, the 
relevant project team will identify ways in which the procurement might 
improve the economic, social and environmental well-being of Cambridge 
and consult as required; 
 
b.  The project team will consider whether the initiatives to deliver the 
improvement will be specified by the Council or whether bidders will be left 
to identify them; 
 
c.  The report seeking authority from the Executive Councillor (via the 
Scrutiny Committee) to go out to tender for a service will include 
recommendations for approval for the project specific Social Value 
improvements to be sought and the approach to be taken in the 
procurement; 
 
d.  The project team will incorporate appropriate provisions in the tender 
documents and contract to make delivery of the improvement a contractual 
commitment. 
 
e.  The contract manager will monitor achievement of the improvement and 
report outcomes as part of the contract management monitoring process. 
 
6.2 It is recommended that the City Council’s corporate economic, social 
and environmental values, from which project specific improvements can be 
drawn, are as set out in the Vision Statement and the Strategic Objectives in 
each Portfolio Plan.  
 
6.3  For example only, to show how the above process might work in 
relation to the forthcoming Leisure Management services procurement, one 
of our Social Value improvements could be “to enhance leisure and sports 
opportunities for disadvantaged young people in Cambridge” (derived from 
Vision Statement “A city which celebrates its diversity, unites in its priority 
for the disadvantaged and strives for shared community well being” and 
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Community Development and Health Strategic Objective 2 “Provide a high 
quality, universal service for children and young people of Cambridge”).  We 
could identify the bidders’ contribution to this eg:  
 

• By providing free first aid training to a number of parents attending 
play groups in the City; or 

 
• By providing signing or other specialist training opportunities to 

swimming teachers to encourage attendance of hard of hearing 
children at swimming lessons. 

 
In both cases, the number of courses/individuals trained would be linked to 
the value of spend on contract services to satisfy the requirement for 
proportionality. 
 
Alternatively we could leave bidders to identify their own ideas but making it 
clear that initiatives need to contribute to achieving the improvement and be 
measurable and monitorable. 

 
7.  Response to the Council Motion about the use of Contractors. 
 
7.1 A Notice of Motion was considered by Council at the meeting on 21 July 

2011, as set out below. 
 
“The Council is committed to employing Contractors who treat their staff well, 
and who consistently and fully meet expected employment and health and 
safety standards. 
 
The Council calls on the Executive Councillor for Customer Services and 
Resources to bring forward a report to the Strategy and Resources Scrutiny 
Committee to review its existing standards for contractors seeking future 
contracts, including,  
 

- appropriate pay rate policies 
 
- pension scheme entitlement for all staff 

 
- health and safety, including provision and wearing of Personal 

Protective Equipment 
 

- trade union recognition 
 

- regular reporting of compliance with equalities and employment 
legislation, and 
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- appropriate wider terms and conditions for the work involved and to 

also minimise all inappropriate use of agency workers, whether by 
Contractors or by the Council.” 

 
7.2   The current position 
 
Other than provisions relating to Health and Safety (including PPE), 
equalities and other relevant employment matters where there is a strong 
legislative framework, (and some limited exceptions referred to below), the 
current legal position is quite restrictive with regard to the extent to which a 
local authority can take account of a contractor’s terms and conditions of 
employment for their staff and sub-contractors because these are deemed to 
be ”non commercial matters”.  
 
As explained above, a council’s power to take account of non-commercial 
matters in carrying out it’s procurement activities are substantially restricted 
by the provisions of the 1988 Act.  
 
The position with regard to non-commercial matters was relaxed to some 
extent by legislation in 2001 and these are the exceptions referred to above.  
This legislation made it clear that workforce considerations could be 
considered in two cases – but two cases only. 

 
The first case is where workforce issues are relevant to the cost and quality 
of services to be provided.  Guidance makes it clear that we can only 
consider such issues where they relate directly to “best value and the delivery 
of the contract”.  Case law has limited application of this but it does enable us 
to look, for example, at how (where/what and frequency) staff are trained to 
deliver the particular service in question. 

 
The second case is where the Transfer of Undertakings (Protection of 
Employment” Regulations 2006 (TUPE) applies.   
 
7.3  The current position and the future 
 
As suggested above the 2012 Act may give more scope for consideration of 
Social Value improvements but the extent of this is far from certain. 
 
Set out below is a statement of the current position in relation to each item 
listed in the Motion. The limited potential for the position to be reviewed with 
regard to some of these matters in the light of the 2012 Act is considered at 
the end of this section: 
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a.  Appropriate Pay Policies 
 
The council does not have pay rate policies applicable to contractors.  The 
requirement to pay the minimum wage is enforced by national legislation.  
The payment rates of a contractor’s employees are non-commercial matters.  
 
Going forward there may be scope (depending upon guidance when 
published) for project specific requirements about pay policies to be 
developed for major services procurements if such requirements are 
demonstrably relevant and proportionate to the subject matter of the 
procurement.  If a connection can be made, any requirement would only 
apply to employees employed on the contract and not the contractor’s 
workforce as a whole.  
 
The Transfer of Undertakings (Protection of Employment) Regulations 2006 
(TUPE) protects terms and conditions of employees at the point of transfer 
when transferring between service providers.  When a TUPE transfer takes 
place, the new employer inherits the contracts of employment of the 
transferring staff existing immediately before the transfer took place. This 
includes pay related matters. As part of the contract award negotiations 
matters relating to the current contracts of employment, terms and conditions 
and collective bargaining agreements are discussed with the new employer 
and any proposed changes, referred to as ‘measures’ are subject to 
consultation with the trade unions.  
 
For temporary agency workers, the Agency Worker Directive 2011 requires 
equal treatment in respect of the 'relevant terms and conditions' ordinarily 
incorporated into the contracts of those working for the hirer. This means the 
relevant terms and conditions in collective agreements, relevant pay scales 
and terms generally included in employees' contracts of employment.  
Relevant terms and conditions' are defined as:   

• pay (pay, plus any fee, bonus, commission, or other payment directly 
referable to the employment, such as overtime or unsocial hours 
payments); 

• the duration of working time, night work, rest periods, rest breaks and 
annual leave.   

These rights are subject to a 12-week qualifying period. 
 
b.  Pension Scheme entitlement for all staff 
 
Pensions are non-commercial matters, except where TUPE applies.  Current 
legislation requires, where TUPE applies, that contractors must have either 
Admitted Body Status or a GAD (Government Actuarial Department) certified 
scheme. 
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For temporary workers or consultants we are not required to consider 
pension requirements. 
 
Changes to pension law mean that employers will be required to auto-enrol 
certain workers into a qualifying pension scheme and make contributions to 
the scheme on the workers' behalf. The auto-enrolment rules will be phased 
in from 1 October 2012, beginning with the largest employers. 
Employers will be required to register with the Pensions Regulator and will 
have a duty to provide certain information to their workers about the changes 
to workplace pensions and how they will be affected. 
Workers will be able to opt out of the pensions scheme once they have been 
automatically enrolled. Employers will have a duty to re-enrol those workers 
automatically every three years. 
The pensions auto-enrolment provisions affect  'eligible jobholders', who 
satisfy certain requirements by reference to their age and earnings i.e aged 
between 22 and the state pension age, working or ordinarily working in the 
UK; and earning above a certain amount (currently set as £8,105 per 
annum). 
 
c.  Health and safety, including provision and wearing of Personal Protective 
Equipment 
 
Health and safety matters are covered by extensive legislation.  As part of the 
procurement process for contracts, health and safety matters are explored 
either at PPQ stage, or at tender stage through consideration of method 
statements.   Appropriate terms and conditions are included in individual 
contracts.  Health and safety considerations, including use of PPE where 
appropriate are monitored throughout the life of a contract.  

 
Where temporary workers or consultants are working on behalf of the council, 
a first day health and safety induction process should be undertaken and 
arrangements are monitored through the assignment. 
 
d.  Trade union recognition  
 
This is currently a non-commercial matter.  For contracts where TUPE 
applies trade union recognition and arrangements are considered and agreed 
as part of the ‘measures’ discussions.  
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e.  Regular reporting of compliance with equalities and employment 
legislation, contract stage  
 
Equality and employment matters are covered by extensive legislation.  As 
part of the procurement process for contract, equality and employment 
matters are explored either at PPQ stage, or at tender stage through 
consideration of method statements.    
 
For contracts where TUPE applies employment matters are considered as 
part of the ‘measures’ discussions.  
 
f.  Appropriate wider terms and conditions for the work involved and to also 
minimise all inappropriate use of agency workers, whether by Contractors or 
by the Council. 
 
Any requirements relating to the terms on which an employer employees his 
staff that are additional to the current legislative requirements, are non 
commercial matters that, for the reasons set out above,  cannot be taken into 
account by procuring authority and cannot be enforced. 
 
Going forward there may be scope (depending upon guidance about the 
implementation of the 2012 Act) for project specific requirements about pay 
policies, pension policies and terms and conditions to be incorporated if such 
requirements are demonstrably relevant and proportionate to the subject 
matter of the procurement. As explained above, such regulation would only 
apply to the contractor’s employees directly involved in the delivery of the 
contract services.  Establishing a strong link between the matters referred to 
in this section and the subject matter of the contract is not always going to be 
easy or obvious. 
 
Even if connections can be made Members will, on each occasion, want to 
balance the financial and non-financial advantages and disadvantages of any 
particular approach when determining the most appropriate package to put to 
the market.  
 
8.  Implications  
 
(a) Financial Implications 
 
There are no financial implications arising from this report. However, the 
financial implications arising from a decision to pursue certain economic, 
social or environmental improvements through a procurement for services 
will need to be considered when reports seeking authority to go out to 
tender are put forward for approval. 
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In addition to the implications for the Council, the procuring service and 
Members will have to consider what impact improvement initiatives might 
have on the market, in particular on small/medium enterprises. 
 
(b) Staffing Implications   (if not covered in Consultations Section) 
 
None. 
(c) Equal Opportunities Implications 
 
An Equality Impact Assessment has been conducted on the process 
recommended in this report. 

 
 
(d) Environmental Implications 
 
As part of this section, assign a climate change rating to your 
recommendation(s) or proposals. 
 

• Nil: the proposal has no climate change impact. 
 
(e) Consultation 

 
The Head of Legal Services, the Head of Human Resources and the 
Strategic Procurement Adviser have been consulted about this report. 
 
There will be consultation about the Procurement Strategy prior to reporting 
this to Strategy and Resources Committee in October. 
 
This report recommends the consultation to be undertaken in connection 
with each relevant procurement affected by this report. 

 
(f) Community Safety 
 
There are no community safety implications 
 
9. Background papers  
 
These background papers were used in the preparation of this report: 
 

The Public Services (Social Value) Act 2012  
The Public Contracts Regulations 2006 
The Local Government Act 1988 
Equality Impact Assessment 
http://www.cambridge.gov.uk/public/docs/Social-Value-Act-EqIA-
June2012.pdf  
 
 

http://www.cambridge.gov.uk/public/docs/Social-Value-Act-EqIA-June2012.pdf
http://www.cambridge.gov.uk/public/docs/Social-Value-Act-EqIA-June2012.pdf
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10. Inspection of papers  
 
To inspect the background papers or if you have a query on the report 
please contact: 
 

Author’s Name: Deborah Simpson, Debbie Quincey and Simon 
Pugh 

Author’s Phone Number:  01223 – 458101 or 01223 457400 

Author’s Email:  Deborah.simpson@cambridge.gov.uk or 
debbie.quincey@cambridge.gov.uk  

 
 

mailto:Deborah.simpson@cambridge.gov.uk
mailto:debbie.quincey@cambridge.gov.uk
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